Employee Free Choice Act

You’ll have EFCA in the sky

When you die!!
           (That’s a lie)


The election of Barack Obama was surrounded with shouts to collect IOU’s, especially from union officials whose goal is passage of The Employee Free Choice Act (EFCA). EFCA would allow workers to have card checks, instead of so-called “secret ballot elections” and would impose a 120-day time line for negotiations, after which an arbitrator would impose a binding agreement.


The opposition to EFCA is formidable and loud, with various  groups drawing the proverbial line in the sand on anything resembling EFCA. In fact, the various groups of bosses—Chamber of Commerce, National Association of Manufacturers--are trying to make EFCA into “the defining issue” for the new administration. No surprise since knocking back unionism has been their “defining issue” for at least the last 50 years. In a stroke of PR genius, the campaign even recruited George McGovern—yes, that George McGovern!—to witness against the bill as a “friend of labor” and supporter of democratic rights in the workplace. If he truly supports the rights of workers, you can ask, where has he been for the past 30 years? 


While there are a lot of discussions about the impact of EFCA on the economy, and the possibility of trade-offs to win some support from some bosses, the discussion from union leaders has a “when” and not an “if” tone. I also have a concern that too many union officers are putting all of their eggs into this proverbial basket, rather than looking a creating a “game changing ground game” needed to organize more workers.


What are the chances that EFCA can pass? I think it’s pretty slim-to-none. In an Organizing class in the spring, 2008, an officer of the NLRB, known for his political savvy, offered the opinion that a number of legislators who had “signed on” to EFCA had only done so in the confidence that there was no chance the legislation would pass. He predicted that enough of them would have second thoughts if the legislation looked doable and will sink EFCA if sufficient political cover is available.


In the first place, it is not at all certain that the Democratic increases in both the Senate and the House of Representatives means an improvement in working-class support or, more importantly, a support for unionism as a way to restore “the middle class” in the US. There is a large group of “blue dog Democrats,” who make Joe Lieberman look like an old-fashioned liberal, and who are still counted in Rahm Emanuel’s big tent. Their willingness to do battle for unionization of US workers is iffy, at best.


Another possible excuse for failure is the prospect of a filibuster in the US Senate to prevent the passage of EFCA. The tortured will-they-or-won’t-they calculations estimate that the anti-union forces, and not necessarily just the Republicans, will try by parliamentary measures to block EFCA. It’s a comment on the docility of the Democrats that the words “filibuster” and “Democrats” have not appeared in the same sentence since the southern Democrats were blocking civil rights legislation in the 1950s and 60s. Say what you will about the Republicans, at least they know how to act as an opposition party. The Democrats have never shown such political will or guts, allowing the Republicans and President Bush to totally dominate on issues like the invasion of Iraq and the economic catastrophe. 

Several unions are circulating articles about card-check and pro-union legislation in countries like England, as a model for EFCA, but the assumption in these articles is the existence of a labor party, no matter how mild—that is, a political party which claims to speak for workers.


A basic question in calculating the chances for EFCA are the amount of IOU’s that the incoming Obama administration owes to union officials. If success has many parents and failure is an orphan, Obama’s overwhelming majority—at least in the Electoral College—has been claimed by many communities, even if union officials were first in line. 

The numbers, though, tell a different story. Union votes in the election declined for the third consecutive election. According to Peter D. Hart Research Associates, Inc., “the union share in the 2008 presidential election was 21 percent of all voters, down from 23 percent in the 2004 election and 26 percent in the 2000 election.”  More importantly, the same survey showed that 67% of union members voted for Obama, about the same percentage voting Democratic as in 2004 and 2000.
 Among Obama’s many political skills is an unbelievable ability to count hard numbers, so he may well figure that his debts to the unions are less than AFL officers claim. Let’s not also forget that private-sector workforce unionization has slid to 7.5 % and is dropping further as auto plants close or layoff. Union officers, having rejected any third-party political movements, are stuck, like abused spouses, with the Democratic Party.


In fact, it is an ominous sign that the very last cabinet position to be filled  is the Secretary of Labor, the one position that AFL officers feel is owed to them. The economic turmoil may offer political cover for postponing the legislation, even though the passage of the NLRA in 1933-37 was, in similar economic circumstances, designed to resolve the economic mess of the Depression. The theory of the New Deal was that the diminished purchasing power of workers led to the Depression and that the economy could be resurrected by allowing workers to increase the purchasing power through unionization. The NLRA was set up to help workers help themselves, with governmental support. The same thinking today—that we have a shortage of demand and not of supply—is actually the best argument in favor of EFCA.

Even if the EFCA legislation should pass, there is still, as history again shows us, yet another obstacle between the workers and the Promised Land—The Supreme Court. Not only is there a zero chance that EFCA could pass the current Supreme Court, but even the process could stretch out for years as anti-union groups shop for favorable judges en route to the Supreme Court.

The last piece of explicitly pro-union legislation at the federal level (as contrasted to “pro-worker” laws like OSHA, ERISA or FMLA) began a tortured path in 1933 and didn’t finish until the summer of 1937. In June, 1933, Congress passed the National Industrial Recovery Act, including the famous (or infamous, depending on which you side were on) Section 7(a), which practically urged workers to organize in unions and protected their rights to do so. Passed by Congress with support from major capitalists and corporations, the act’s constitutionality was immediately challenged and in May, 1935, the law was overturned by a unanimous vote of the Supreme Court. in the Schechter Poultry Corp. v. United States, the “sick chicken” case. Another full year passed before The Wagner Act was signed in July 1935, and its constitutionality was not resolved until April 12, 1937 in the Jones and Laughlin case, making it a full four years before the legislation stood to legally guarantee some workers the right to unionize.

And what a four years it was! A most famous episode of the period was FDR’s threat to add four more justices to the Supreme Court, known as the “court packing case,” in order to get legislature approved, a bold political push that required a president with some determination. More importantly, the controversy over the court, and the affirmation of the J & L case, immediately followed one of the most wonderful periods in US history: the Flint sit-down strike at General Motors. As FDR and the Supreme Court were skirmishing over the constitution, auto workers took the law into their own hands and shook out of GM a national contract with a 44-day sit-down strike. Intimidated by the strength of the auto workers, in March 1937, US Steel signed a contract with SWOC, bringing hundreds of thousands of workers under union contract—without the help of any federal legislation.

There are many arguments that the passage of the Wagner Act was a response to this militancy, a way to channel and control the energies of workers. Leaving this issue for another time, the point is that getting basic pro-union legislation took more than four years, right up through FDR’s re-election, and astonishing organization by workers in the largest US corporations.

As a preview of EFCA, this period offers a couple of lessons: even in the best of periods, getting pro-union legislation through is a long process and would be best accomplished by increased organizing activities.

If EFCA is simply a faraway vision, does that mean unions simply have to wait docilely, as they have basically done for the past 40 years? Not at all.

The resources developed by the unions for the 2008 presidential campaign are staggering. According to John Sweeney, “in the last four days of the campaign, 250,000 volunteers from AFL-CIO unions made 5.5 million phone calls and visited 3.9 million union households. All told, he said, unions reached out to more than 13 million voters in 24 states, with some undecided union members being contacted more than 30 times through phone calls, household visits and workplace conversations.” This figure does not, according to the story, include the ambitious and expensive campaign activities of the Change-to-Win unions but an estimated—or legally reported--expenditure of $450 million seems a solid number.
 More importantly, for a couple of months anyway, the unions acted as if they were, in fact, One Big Union, without the jealousies and jurisdictional disputes, as they focused their eyes on the prize.

Think of these numbers applied to a campaign to organize Wal-Mart, or Target, or Microsoft or the auto transplants or health care or hospitality--fill in your favorite target and think of the human and financial resources that could be available. Such a campaign would represent a significant shift for the union officers, since the campaign would be based on organizational self-reliance and not on hazardous political dependency. The irony, if the 1933-37 period is any guide, is that this activity would be more likely to get EFCA passed. If unions could simply show that we don’t need it to organize and may even be more rambunctious without it, almost anything is possible.
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